The way the EU is governed and the way such governance is perceived contributes centrally to the legitimacy of the European enterprise. This legitimacy underpins both the acceptance and the effects of EU activity. Legitimacy is a product of the way in which decisions are taken and the nature and quality of such decisions. Pressures created by concerns about both forms of legitimacy affecting EU decision making partially explain the turn in legal scholarship away from the more traditional preoccupation with the analysis of legislative instruments and case law towards a more broadly based conception of governance which involves the examination of a more diverse range of processes and instruments. This paper offers an analysis of the parameters of newness in governance. The overall argument is that some of the more innovative governance modes are not so new, whilst more recent and celebrated modes, although displaying elements of newness are, perhaps, not that innovative. The focus of the new governance in the European Union is largely on governing without law, rather than the more radical governing without government. Hence the suggestion that we are experiencing only 'new-ish governance'. The paper asks whether a limited conception of new governance is inevitable given the legitimacy constraints within which the EU operates, or is their potential for developing a broader conception of governance, which through wider participation and involvement of non-governmental governing capacities, might bolster legitimacy through both better processes and better outcomes?
Introduction
The governance of the European Union is a central preoccupation of policy makers at both EU and national level, and observers both amongst citizens (often represented by the media) and academics. 2 The way the EU is governed and the way such governance is perceived contributes centrally to the legitimacy of the European enterprise and this legitimacy underpins both the acceptance and the effects of EU activity. Legitimacy is, to varying degrees in different contexts, a product of the way in which decisions are 1 UCD School of Law and UCD Dublin European Institute. colin.scott@ucd.ie. I am grateful to taken and the nature of quality of such decisions. In this paper I adopt a simple working definition of legitimate decisions as ones which are accepted and followed by those to whom they apply, irrespective of whether those subject to them agree with them. In essence, this functional conception of legitimacy is concerned with the maintenance of the belief of those affected by them that they are more or less appropriate for the tasks assigned to them. 3 In some contexts the process is everything in achieving legitimacy defined in this way, whilst in others few care about the process provided the outcome is judged to be correct. Most decision contexts are likely to involve a legitimacy evaluation which involves a mixture of the two. Governance '. 4 This paper sets the scene for the analysis of EU governance across the regulation of markets and social Europe by contrasting a more traditional conception of EU law with an analysis of variety in the forms of 'new governance' instruments. I offer an analytical introduction to some of the issues of governance facing the European Union, and offer an argument relating to the choices that have been made in both defining, from a public policy perspective, changes in the modes of governance to be adopted, and understanding, from an academic perspective, the nature of the choices 3 Lipset, Seymour Martin, 'Some Social Requisites of Democracy: Economic Development and Political Legitimacy ' (1959) 86. made, the reasons for such choices and the opportunities that may have been missed.
I offer an analysis of the parameters of newness in governance as the basis for an evaluation of recent initiatives and discussion. The overall argument is that some of the more innovative governance modes are not so new, whilst the more recent and celebrated modes, while displaying elements of newness are, perhaps, not that innovative. Hence the suggestion that we are experiencing only 'new-ish governance'. The question I ask in the paper is whether this limited conception of new governance is inevitable given the legitimacy constraints within which the EU operates, or is there potential for developing a broader conception of governance, which, through wider participation and involvement of non-governmental governing capacities, might bolster legitimacy through both better processes and better outcomes.
Governance and the EU
The emergence of European Community Law as a field of practice and academic study over the last fifty years has been an uneven one. Processes of private and self -regulation provide examples of the sort of structures involved. Where bilateral coordination between firms fails, the governing norms for technical production and increasingly managerial processes are largely set through private standard-setting organisations (sometimes with government funding) at national and supranational level 24 }).
Much social regulation is achieved through associations of businesses, often motivated by a concern to protect the market reputation of their members, but in a manner which can deliver on public interest objectives, with or without some governmental monitoring and or steering. For example the European Advertising Standards Alliance has amongst its member 32 self-regulatory organisations with 24 of these from 22 EU member states.
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What is striking about private standards processes and advertising selfregulation in Europe is that neither is particularly new. Method of Coordination is concerned with coordination of national governments using the resource of nodality.
We find rather little evidence of a shift towards greater involvement of nongovernmental actors in governing. 52 There is, of course, a recognition of nonstate actors within policy networks but this is far from new. In any case, new governance in this dimension would surely involve not just policy discussion but also involvement in the operational tasks of governing. The examples discussed above -standardisation, consumer enforcement and advertising self-regulation have elements of this regulatory diffusion, but these measures pre-date Lisbon and could hardly be described as new. Thus, this highly incomplete survey suggests that there may not be that much EU governance that is new in both the instruments and institutions dimensions, and what there is, in many cases, is only new-ish. What passes for new, in the sense of post-Lisbon, is perhaps less innovative than some earlier initiatives. As to the third level of innovation, the re-programming of policy domains with different values, I leave it to others to debate the extent to which the emphasis on 'social Europe' is subsidiary to more traditional concerns with market integration, or alternatively a radical change in direction for the EU while noting the recent Viking and Laval cases suggest 'social Europe' must be at the least be viewed through the lens of the imperative of market integration.
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A similar debate is necessary concerning the status of environmental sustainability as a goal of the European Union.
Legitimacy
To the extent that changes have occurred in governance, whether in core values and goals, instruments and mechanisms, and institutions and actors such changes are likely to disrupt the way in which the legitimacy of EU governance is understood. As noted in the introduction, in this paper I am working with a simple conception of legitimate decisions as those which command support and are followed by those affected by them, irrespective of whether those affected agree with them. Domestic government decision making derives a substantial part of its legitimacy from processes of democratic governance which include regular elections, parliamentary scrutiny, rule by law and accountability to the courts. Such a legitimacy narrative places considerable emphasis on the processes. An equivalent narrative for the EU has always been somewhat problematic.
There has long been a tension between a legitimating narrative which emphasises the inter-governmental and directly elected elements of the EU legislature, on the one hand, and the technocratic mission of the European Commission on the other. Some see appropriate systems of balances and checks between these two dimensions of the EU institutions, whereas for others there is a constant risk that the technocratic and undemocratic dimension will trump the more democratic aspects of the institutional balancing act. This debate is a version of the classic legitimacy debate which pits the need for efficient and effective governmental decision making against the need to demonstrate accountability for decisions to democratic processes.
As with much domestic debate, the European debate is infected too with questions about the capacity for institutions to serve their own interests rather than those of the European populace.
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The debate about the balance between democratic and technocratic decision making reflects the distinction between input-oriented and out-put oriented is in a movement away from governance through law towards processes involving governmental bodies in processes which develop policy and promote compliance with it through the activities of networks which deploy the governance resource of nodality. To the extent that the legitimacy of the EU might be premised upon the observance of the procedural requirements and accountability structures associated with Community method, we might expect this new governance shift to threaten existing understandings of legitimacy.
Put simply it appears to threaten the rule of law and associated political and legal accountability mechanisms. 60 In some domains this threat is addressed through the involvement of a wider range of affected actors, notably in the area of employment policy. 61 But in others, such as economic governance, the risk is of policy making moving to a sphere that is perceived as less transparent and accountable than under the use of more traditional methods.
A key example in the area of economic governance is the Eurogroup, a body without legal standing, which is the de facto locus of much decision-making 62 .
Such an argument assumes that the legitimacy of the EU is substantially premised on the nature of the processes -an inputs-based conception of legitimacy. However, an alternative idea is to suggest, that in contrast to national governmental arrangements, the legitimacy of the EU institutions is more based on the substance of getting the job done, than on the process.
Evaluated against this criterion the emphasis in the new governance on moving away from legal processes, but the retention of governmental actors at the heart of network-based governance processes, faces the risk of insufficient expert involvement from civil society organisations. In other words, opportunities for enhancing outcomes through wider diffusion of and exploitation of governing capacity may be missed.
The future agenda of the legitimacy of governance might therefore involve an evaluation of the extent to which non-governmental actors and processes are engaged. In invoking non-governmental activities the question is not just about using the capacities that are there, but also about developing those capacities in a way that supports future governance initiatives. 63 Such capacities are developed not just in isolation, but relationally within the learning processes that are involved in participation in governance. Many instances of such non-governmental activity may not be stimulated by governmental actors, but be merely the subject of observation. We should not expect the legitimation of market or community actors to be wholly or even mainly dependent upon their compliance with the classic mechanisms of accountability which apply to governmental actors. (Blackwell, Oxford, 1993) .
legitimation mechanisms which might be depended upon. This requires the construction of a more broadly based narrative of legitimacy.
Conclusion
In advertising self-regulation, such market-testing is an insufficient source of legitimacy, and there has been a constant quest to enhance the involvement of lay people in overseeing the processes so that the protected class, consumers, can have confidence in the regime. 66 Significantly other regimes of 'non-state market driven governance' have emerged in recent years which testify to the possibility of effective and legitimate supra-national non-state governance regimes. 67 Leading examples includes the Forest Steward
Council and the Fair Trade movement, each of which links the pursuit of environmental and social objectives through mechanisms of accreditation, monitoring and labelling, and enables consumers to choose products compliant with the regime in the market-place. 68 Is the EU doomed by its fragile legitimacy to maintain a limited conception of how governance might be new, or can the insights of regimes which involve a greater role for non-state actors and a wider array of instruments be harnessed to the objectives of EU governance? If the latter is to be achieved, it will require a new narrative of legitimacy which can better accommodate governance by non-governmental actors in addition to governance beyond law.
